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BackgroundtoUS taxandtrusts

» Filingrequirements:

» US persons must file income tax returns - Form 1040
W h at? » Certain foreign trusts may need to file trust form 3520-A

» US grantors/beneficiaries may need to file trust form 3520

* Trustees may be called upon to provide necessary info

*+ USA has aworldwide taxation system
» US persons file tax return reporting worldwide income

* Worldwide income can include income from within trusts, and
distributions from trusts

» Timing for filings — Initial and Extended:
* Individual taxpayers : 15 April/October 15

« 3520-A : 15 March/September 15

» 3520 : 15 April/October 15

* For individuals : must make final payment of tax on 15 April




Definitionof “U.S. person”

ed States person”

izen of the United
S.

sident of the United
S.

mestic partnership,
oration, estate other
a foreign estate,

In trusts (covered

, Or any other person
S not a foreignperson.

U.S. Citizen:

« U.S. citizenship is usually
acquired by birth when a child is
born in the territory of the United
States.

» There are two ways to become
a U.S. citizen: by
birth/citizenship of a parent, or
by naturalization.

© 2023 KPMG inthe Crown Dependencies is the business name of a group of Jersey and Isle of Man limited liability entities each of which are member firms of the
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U.S. Resident:

* Apersonwho meetsthe
Substantial Presence Test (day-
count test), or

* Agreencard holder (“given the
privilege... of residing
permanently in the US as an
immigrant”). Green card status
until voluntarily renounce and
abandonit (or it is terminated by
US immigration or federal
court). Does not lapse when
green card lapses
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US taxissueson trusts

1. Grantor or nongrantor trust?

2. Grantor trust taxation

3. Nongrantor trust taxation

4. Reporting obligations
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Grantor or Non Grantor Trusts

Tax treatment of Grantor and Nongrantor trusts is very different

Grantors taxed on income/gains of a Grantor Trust on an

annual basis

Beneficiaries taxed on distributions from a Nongrantor Trust. Tax
liability can vary significantly. Planning is essential!
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Grantor trust taxation

Grantor pays tax via their
1040 individual income tax

return

®
E

Income from within the trust
maintains its character in
the hands of the grantor

:

ooao
ooao
ooo

Tax generally due by April
15 following the calendar
year in which it is earned



Nongrantor trust taxation

Beneficiarypays
taxviatheir1040
Individual

Incometax
return

Distributions
_ musthe

Distributions analysedto
musthe determinetax
analysedto treatmentinthe
determinetax | handsofthe
treatmentinthe | beneficlary
handsof the
beneficiary

Punitivetax
chargescan
applyoncertain

typesor
istribution

Taxgenerally due
by April 15

followingthe
calendaryearin
whichitis earned
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Taxationof FNGTS: Threelayers

First taxable on Distributable Net Income (DNI). Modest tax.

Next, taxable on Undistributed Net Income (UNI). Adverse tax.

If no DNI or UNI, distribution is corpus. Not Taxable
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Taxationof FNGTS: Threelayers

First taxable on Distributable Net Income (DNI). Modest tax.

DNI means the income for the
taxable year ofthe trust
determined under the terms of the
governing instrument and
applicable local law. Thereis no
standard Federal definition

<O
>

Begin with book income, make
certain adjustments, e.g. add back
investment management fees,
bank fees, book amortization of
property etc. Deductdepreciation
as calculated under U.S. tax
principles

m © 2023 KPMG inthe Crown Dependencies is the business name of a group of Jersey and Isle of Man limited liability entities each of which are member firms of the

KPMG global organisation of independent member firms affiliated with KPMG International Limited, a private English company limited by guarantee. All rights reserved.

DNl is deemedto be distributed
first. Beneficiaries reporttheir
share of DNI on a pro-rata basis
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Taxationof FNGTS: Threelayers

First taxable on Distributable Net Income (DNI). Modest tax.

2

DNI maintains character in the hands of the beneficiary.

Federal rates:
+ Certain Dividends and Gains: 0to 23.8%
* Other Dividends and Gains: Up to 40.8%
* Other income: Up to 40.8%

« State, City and other Country taxes may apply depending on beneficiary’s
residence

Relief from Double Taxation may be available if multi-jurisdiction taxation
applies
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Taxationof FNGTS: Threelayers

First taxable on Distributable Net Income (DNI). Modest tax.

= of
Non-cash distribution: Distribution is lower of Trust basis Alternative: Elect for Trust to recognise gain, distribution
or EMV. equals FMV, beneficiary’s base costis FMV.

£1 @

=2

No gain recognition by Trust, beneficiary inherits Trust's Uncompensated use of trust property (e.g. rent-free use of
base cost in asset. home): Deemed distribution of Fair market value of rent.
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Taxationof FNGTS: Threelayers

Next, taxable on Undistributed Net Income (UNI). Adverse tax.

UNI is effectively a pool of undistributed income from
prior years held within the trust.

To

Accumulation Distributions (AD) are taxed punitively to
the extent they are made from UNI.

KPMG

—l-
“Throwback Tax” is charged. Complex process, but is

essentially interest on the tax that would have been paid,

the income had been distributed (and taxed) to a U.S.
beneficiaryin the year it arose.

OF

if

Careful planning is required. Well-managed trust ensures

UNI kept low, or $0, at all times.



Taxationof FNGTS: Threelayers

If no DNI or UNI, distribution is corpus. Not Taxable

B

No income tax due on distribution of corpus.
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Foreign Grantor Trust must
file Form 3520-A “Annual
Information Return of Foreign
Trust With a U.S. Owner”

Form 3520 “Annual Return To
Report Transactions
With Foreign Trusts and
Receipt of Certain Foreign
Gifts”

Reportingobligations-grantor trust

Due annually on March 15,
extension available to
September 15

Due annually on April 15, if

distributions or contributions

made. Extension available to
October 15

Penalty for failure to timely file
or furnish all info, or include
incorrect information: 5% of

value of trust assets

Penalty of 35% of the amount
transferred or distribution
received



Reporting obligations-nongrantor trust

Beneficiary must file Form 3520 Annual
Return To Report Transactions

With Foreign Trusts and Receipt of
Certain Foreign Gifts

Penalty of 35% of the amount
distributed, for failure to timely report
distribution

Reports distributions from the trust

Due annually on April 15, extension

available to October 15
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TrustResidence

« Trusts are not legal entities so the position for UK tax purposes relies on the residence of trustees.

» Residence is defined in accordance with the type of entity in which the trustee falls is classed.

« Different criteria apply for individual trustees and corporate trustees.

» The residence of individual trustees is assessed in line with the Statutory Residence Test ("SRT").

» For corporate entities, residence for non-UK persons will be the location of management and control.

 The focus of this webinar is on trustees who are non-UK resident.

he residence of a trust.
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@

Trusts/trustees are
independent of the
settlor(s) and any
beneficiaries so whilst
the residence of these
other parties is often
not critical to
determining the
residence of a trust,
they can still have an
impact.

For mixed
residence
trusts, the
residence
and domicile
of the settlor
is used as a
tiebreaker.

The residence of
individual is again
assessed under the
Statutory Residence

Test.

Automatic UK
tests
Automatic
overseas tests
Sufficient ties
test

Residencefor Settlors & Beneficiaries

The residence of settlors

and beneficiaries can
affect how distributions
are taxed on
beneficiaries.

T

Specific (and rather
complex) anti-
avoidance provisions
can apply where
there are UK
resident settlors
and/or beneficiaries.



Domicile

« Often confused with tax residence.
« Impacts income tax, capital gains tax and inheritance tax in different ways.

K |,

Commonlawdomicile Deemeddomicile

Long term residents

«  Domicile of choice Formerly domiciled

« Domicile of origin residents

Domiciled at some point
in the last 3 years (only
applies to IHT)

» Domicile of dependency
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Trustincome

Depending on the source
of income there may be
filing obligations.

The source ofincome
must be determined.

The tax position can vary
for settlor-interested
trusts and life tenants.

Some income may be
classed as disregarded
income.

Scopeto tax is limited
to UK source income.



Trust Gains

&

Non-UK resident trustees are
not subject to UK capital gains
tax on disposal of UK assets.

Penalties for late filing are
raised in the same manner as
income tax returns.

Taxpayers must determine the
situs of the assets in their
possession for tax purposes.

A CGT return must be filed
regardless of whether there is
any tax to pay.

The primary exception is the File a capital gains tax return

disposal of direct or indirect within 60 days of completion of
interests in UK real estate. the disposal.

Corporate trustees must file on paper so it is important that the
trustees are efficient in appointing an agent as the return must be
requested directly from HMRC.
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Non-Compliance

» Penalties for non-compliance vary depending on the type of offence and behaviour of the taxpayer.
» Types of non-compliance can be broken down into four main categories:
» Failure to notify
» Failure to file on time
* Inaccuracies
» Failure to pay on time
» Notification is the first step in the compliance process and this must be undertaken within 6 months following the end
of the tax year (i.e. 5 October). Failing to notify on time may result in a tax-geared penalty.

Max.penalty Min. penalty (unprompted) Min. penalty (prompted)

Deliberate and concealed 100% 30% 50%
Deliberate but not 20% 20% 35%
concealed
_ <12m = 12m <12m 212m
Non-deliberate 30%
0% 10% 10% 20%

« The percentages above are a baseline and can differ depending on whether the non-compliance relates to an
“offshore matter”. For some territories the percentages will be higher.

EHZE | 27



Non-Compliance

Failure to file on time arises when a
return is submitted late (i.e. after the
statutory filing deadline).

When filing online the deadline for filing
income tax returns is 31 January
following the end of the tax year; for
paper returns the deadline is 31 October
following the end of the tax year.

As mentioned on the previous slide,
CGT returns and payments of tax (if
any) are due 60 days from the date of
completion.

The penalty regime which applies to
inheritance tax is different.

Tl oty

Day 1 after the filing
deadline

3 months after “Day 1”

6 months after “Day 1”

12 months after “Day 1”

£100

£10 per day (max. 90 days)

Greater of:
£300; or
5% of tax liability
Deliberate and Grea.ter o
concealed = S0 e
100% of tax liability

: Greater of:

Deliberate but £300: or

not concealed 2000 of tax liability
Greater of:
£300; or

5% of tax liability

Non-deliberate
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- UK Inheritance Tax
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Liabilityto IHT - General

For UK IHT purposes, trusts broadly fall into two categories:
o Relevant propertytrusts; and
o Trusts with a qualifying interest in possession.

« Special IHT rules apply to relevant property trusts and all trusts established on or after 22 March 2006

* The importance of settlor's domicile:
o on creation of the trust; and
o when additions made

« The importance of where trust assets are located (ie UK or foreign):
o NB loans, UKRPI

 Chargeable events: A\
o Ten-Year Anniversaries; and
o Transfers of assets out of trust / Exit charges O
« Ifsettlor non-UK domiciled on creation, UK assets only within scopeto IHT O—ro0
D:
» Ifsettlor UK domiciled or deemed domiciled on creation, all assets within scopeto IHT -

KPMG



Liabilityto IHT - Additions

* Finance Act 2020 changes:

Transfers of assets between settlements Additions to excluded property trusts

Example 1 - Adding property to an excluded property trust

Sabina, when domiciled in Spain, transfers a house in Spain into a new settlement. Later she acquires a UK
domicile and then adds some Australian property to the settlement.

The Spanish property is excluded property because of Sabina’s non-UK domicile when she settled that property.
However, the Australian property is not excluded property as Sabina had a UK domicile when she added that
property to the settlement.

+ Separate settlement fiction (same settlor or different settlor)

« NB Finance Act 2020 received Royal Assent on 22 July 2020 so may be different rules before and after

© 2023 KPMG inthe Crown Dependencies is the business name of a group of Jersey and Isle of Man limited liability entities each of which are member firms of the Document Classification: KPMG Public | 31
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Liabilityto IHT - Settlor is Formerly DomiciledResicdent

Definition of FDR:

P o iR
'% UK resident for at least 1 of

_ . .. , , the 2 immediately preceding
Born in the UK UK domicile of origin UK resident in tax year tax years

Example 2 — Settlor is FDR

Brenda is born in Manchester, England in 1955. She has a UK domicile of origin. In 1980, at the age of 25 she mowves to Singapore for work
and remains there until her retirement at age 65. She acquires a domicile of choice of Singapore. She settles nonUK assets into trust in
June 2012 at the age of 57.

In 2020/21 she returns to the UK and is UK resident from 2020/21 onwards. A tenryear anniversary charge on the trust potentially arises in
June 2022. Brenda is UK resident in 2022/23 and was UK resident in 2021/22 (and 2020/21). Although the settled property was excluded
property at the time of settlement, a ten-year anniversary charge arises in 2022. However, because the property remained excluded
property until Brenda became a FDR on 6 April 2021 relief will be available for nine years of the ten.

NB this is so even if Brenda had re-acquired a common law UK domicile; she is still within the definition of an FDR and so the new rule
applies.

EHZE | 32



IHT Compliance- FormIHT100

@ HM Revenue

i

& Customs Inheritance Tax Account

Fill in this account to tell us about any of the events listed below. You should read the guidance notes before filling in any box
on this or the accompanying forms. Complete all names and addresses in capital letters.

About the chargeable event

Tick one of the following boxes. Tick beoe Event form
Gifts and other transfers of value including failed potentially m
exempt transfers,
Ending of an interest in possession in settled property. 1HT100b

Assets in a discretionary trust ceasing to be relevant property
(proportionate charge), or a charge to tax arising on an age 18 to 25 trust.

IHT100c
IHT100d
IHT100e

IHT100f
Chargeable event in respect of an alternatively secured pension fund

LYl on death of scheme member, death of a dependant or relevant I:I IHT100g

dependant, or relevant dependant ceasing to be a relevant dependant.

Discretionary trust 10-year anniversary (principal charge).

PO /ssets ceasing to be held on spedial trusts (flat rate charge).
See form IHT110 'How to fill in form IHT100.

O OoOoooo

YR Cessation of conditional exemption and disposal of trees
Bl o underwood (recapture charge).

This account must be accompanied by the event form shown against the box you've ticked.

About the transferor or settlement

Title of transferor or settlor

Date of the chargeable event
[ =s
ST s e e Income Tax or Self Assessment reference of the

transferor or settlor
|
Forename(s) of the transferor or settlor National Insurance number of the transferor or settlor
53 | | B , , .
Address, or last usual address of the transferor or settlor ~ Domicile of either the:
» settlor when the settlement was made
= testator at the date of death
» transferor at the date of transfer

Postcode Name of the settlement (where appropriate)
B12

Date of birth of the transferor or settlor

|

IHT reference for the settlement (if known)
B13

Income Tax reference for the settlement

Date of death of the transferor or settlor
(where appropriate)

B14
B
] Enter a b, c or d as appropriate in bax B15:
IHT reference for the transferor or settlor a married or in dvil partnership

(where appropriate) b single

- divorced or former civil partner

B7 ‘ ey Pl
- | d widowed or surviving civil partner B15 -
If you're a Trustee, you may have to register the trust using the Trust Registration Service to make sure the details
are up to date. For more information. go to www.govuk/trusts-taxes/reqgistering-a-trust

www.govuk/inheritance-tax

Helpline 0300 123 1072

Offshore trustees generally have duty to submit IHT forms
(whether or not an exemption applies and/or IHT is due)

Deadline for submission and payment is 6 months from end of
month in which chargeable event occurred (although for certain
assets, can pay in 10 equal annual instalments)

Different submission and payment dates applied to chargeable
events occurring before 5 April 2014

Interest levied on late payments of IHT

Penalties charged on late submission of IHT forms:

o £100 initial penalty
Further £100 penalty where forms filed > 6 months late
Up to £3k where forms are > 12 months late
Penalties restricted to IHT liability due




Key Takeaways

IHT ten-year anniversary and exit charges are both reportable events to HMRC with the trustees bearing responsibility for
completion of the relevant IHT forms

IHT liabilities payable by the trustees (although a beneficiary may pay the liability on an exit charge)

The liabilities are between 0% and 6% of the value of relevant property at the date of the IHT charge (so potentially not small
numbers)

Most common scenarios under which IHT may be due:

The trust was created by a non-domiciled individual but holds UK situs assets or a UKRPI on a TYA or distributes these
assets to a beneficiary

The trust was created by a non-domiciled individual but additions were subsequently made to the trust when that same
individual was UK domiciled or deemed domiciled

The trust was created by a non-domiciled individual but additions were subsequently made to the trust by someone else
who was either UK domiciled or deemed domiciled at that time thereby creating a separate settlement for IHT purposes

The trust was created by an FDR and that FDR subsequently becomes UK resident bringing all assets held by the trust
within the scope of IHT on a TYA or exit charge

The trust was created by a UK domiciled or deemed domiciled individual (bearing in mind the complexity of the dd rules)
thus bringing all assets held by the trust within the scope of IHT on a TYA or exit charge



06

UK Trust
Registration
Service
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UK TrustRegistrationService ("TRS™)

Non-UK resident trusts with a UK tax liability are required to register on the TRS. Taxes covered: IT, CGT, IHT,
SDLT, SDRT, LBTT (Scotland).

The EU’s 5th AMLD Deadlines
« All UK express trusts required to register « Existing trusts taxable before 6 April 2021
unless specifically out of scope 5 October/31 January
* Non-UK express trusts: » Trust becomes taxable from 6 April 2021.:
« Acquire UK real estate after 6 90 days aiter becoming taxable
October 2020 * Non-taxable trusts: 90 days after becoming
« Form a business relationship in the registrable
UK after 6 October 2020 * NB interaction between the CGT reporting
(e.g. financial or credit institution, service and TRS — may need to register
accountant, tax adviser, estate agent, sooner!

legal professional) and has at least
one UK resident trustee



UK TrustRegistrationService ("TRS™)

Stillneed to No penaltiesif
registertrustif firstoffence
trust (subjectto
terminated deliberate
behaviour)
otherwise

Updatingthe If liable to tax: Noannual
TRS- musthe annual declaration
doneusing declarationthat | requiredfor
HMRC online thedetailson non-taxable
servicewithin the TRS are trusts

90 daysof any accurateandup

failureto
registerorkeep
uptodate-
financial
penalties

changesand to dateby31

whentrust January

ceases following the
endof thetax
year
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The UKRegister of
Overseas Entities
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UK Register of OverseasEntities ("ROE")

» Appliesto overseas entities owning or acquiring a "qualifying estate" (being any freehold 4 ‘@
interest and any leasehold interest where the lease is fora term of seven years or more) (@ ‘
AN V2
» Appliesretrospectivelyto UK land and property acquired by overseas entities from 1 January 1999

* Requirementto registeron the ROE at UK Companies House and disclose certain information regarding beneficial ownership
and/or managing officers

« "Overseas entities" covers any body corporate, partnership, or other entity (but not individuals) governed by the law of a
country or territory outside the UK.

« 31 January 2023 -End of the six-month transitional period during which overseas entities with existing "qualifying estates"
must apply to be registered on the ROE. Entities that disposed of UK land or property after 28 February 2022 still need to
register.

* Annual updates required to confirm information held on ROE is correct

« Failure to register = restrictions on the ability for overseas entities to sell or lease land interests or create a charge over it AND
civil or criminal penalties.

* Members of public can access without charge
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UK Register of OverseasEntities ("ROE")

Non-UK corporate trustees fall within the definition of an “overseas entity”

A beneficial owneris a person(e.g. individual, legal entity, trustee of a trust) that:

directly or indirectly holds more than 25% of the shares in the overseas entity; or

directly or indirectly holds more than 25% of the voting rights in the overseas entity; or

directly or indirectly holds the right to appoint or remove a majority of the board of directors of the overseas
entity; or

exercises or has the right to exercise significantinfluence or control over the overseas entity, or

has the right to exercise, or exercises, significantinfluence or control over a trust which meets any of the
above conditions.

Registrable beneficial owners

An individual
A legal entity if subjectto its own disclosure requirements
A governmentor public authority

Subjectto its own disclosure requirements means that an entity:

is required to keep a register of persons with significant control (i.e. the UK’s PSC register); or
its voting shares are traded in a UK or EU regulated market, or

it is itself registered on the ROE; or

it provides trust services and is regulated in an overseas territory.

Managing officers

Verificationchecks
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Some or all of the services described herein may not be permissible for KPMG audit clients and their
affiliates or related entities.
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The information contained herein is ofa general nature and is not intended to address the circumstances of any particular individual
or entity. Although we endeavour to provide accurate and timely information, there can be no guarantee thatsuch informationis
accurate as of the date it is received or that it will continue to be accurate in the future. No one should acton such information
withoutappropriate professional advice after a thorough examination ofthe particular situation.
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